
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 
 
 

In the Matter of:    )   
   ). 

Request for Review of the     ) 
Decision of the     ) 
Universal Service Administrator by    ) 

   ) 
Charleston County School District                                )        File Nos. SLD -  399988,  
Charleston, South Carolina    ) 400066, 400095, 400135,  

                                                                                        ) 400148, 400166, 400185,        
) 400199, 420054, 420158, 

Schools and Libraries Universal Service                       )       420266, 421719, 421919, 
Support Mechanism                                                       )  423536, 424838, 429071 
                                                                                       )  

   )  
          )  CC Docket No. 02-6 
 
To:  Telecommunications Access Policy Division, Wireline Competition Bureau 
 
 

REQUEST FOR REVIEW OR WAIVER 
  

Charleston County School District (“School District”), by its representative, 

hereby requests that the Commission review the Decisions on Appeal of the Schools and 

Libraries Division (“SLD”) of the Universal Service Administrative Company in the 

above referenced matter and remand it to SLD for further processing.1   Alternatively, the 

School District requests that the Commission waive its rules, as necessary, and remand 

this matter to SLD for further processing. 

 

The SLD rejected virtually all of the School District’s 2004 Funding Year 

requests because, according to the SLD, the School District missed its May 26, 2004 

                                                      
1  Decisions on Appeal dated December 20, 2004, attached hereto as Exhibit 1. To preserve its right of 
appeal in connection with Form 471 No. 424838, the School District includes it here.  The SLD sent the 
School District only the first page of that Decision, and whether or not the appeal was granted is not, 
unfortunately, information that appears on that page.  On January 10, 2005, the School District requested a 
copy of the Decision (SLD Case #21-189-234), but it has not yet received a reply.  Of course, if the SLD 
granted the appeal, the School District’s intention is not to include it here.  On the other hand, one of the 
Form 471s that the SLD rejected, No. 430673, is not in issue here because the School District requested 
that it be withdrawn before the SLD issued its Decisions on Appeal. 



Request for Review or Waiver – Charleston County School District, Charleston, SC 

 2

deadline to respond to an E-rate Selective Review Information Request.  All of the SLD’s 

decisions should be reversed because they rest on the same factually flawed foundation, 

namely, that the School District missed this deadline.  The record in this case includes 

undisputed, unequivocal, direct evidence to the contrary.  That evidence is a statement, in 

writing, by the SLD’s authorized representative to whom the SLD assigned dominion and 

control over this matter.  In that statement, the SLD’s authorized representative granted to 

the School District additional time past the May 26th deadline to respond.  Therefore, as a 

matter of fact, the School District did not violate the SLD’s administrative rule. 

 

As a matter of law, the SLD’s decisions are arbitrary and capricious and an abuse 

of discretion and thus violate the Administrative Procedures Act.  Each of the SLD’s 

decisions turns entirely on a finding that the School District violated the SLD’s Seven-

day Response Rule. The School District contends that the SLD adopted this 

administrative rule in an arbitrary and capricious manner, that the SLD generally 

administers and enforces this rule in an arbitrary and capricious manner, and that the SLD 

applied this rule against the School District in this case in the same relatively haphazard 

fashion.   

 

This case, therefore, comes down to this. But for an alleged violation of an 

unenforceable SLD administrative rule, which the record shows the School District did 

not even violate, the School District would have had the opportunity to have most of its 

2004 E-rate applications reviewed on their merits. Therefore, we respectfully submit, the 

only just, fair and legally correct outcome is for this matter to be remanded to the SLD 

for further processing.     

 

I. FACTS 

On May 4, 2004, the SLD’s Program Integrity Assurance Representative, Al 

Arauz (“Arauz”), sent an E-rate Selective Review Information Request for the 2004 

Funding Year (“Selective Review Request”) to Evelyn Mauldin (“Mauldin”), the School 

District’s E-rate contact person.2  The Selective Review Request demanded a wide 

                                                      
2 Page one of the seventeen page Selective Review document is attached hereto as Exhibit 2. 
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variety of detailed information and documentation that would require a great deal of time 

and attention from senior staff throughout the School District.   

 

The Selective Review Request stated that it was “important” for the School 

District to respond completely by May 18, which was 14 calendar days from the date on 

the correspondence. The 14-day time frame for responding is what the SLD later referred 

to as its seven-day response requirement. Although it was reasonable to infer from the 

tone and nature of the letter that there would be consequences for failing to respond 

within 14 days, the Selective Review Request did not state what those consequences 

would be. Nor did it indicate whether extension requests would be considered. 

Ultimately, the School District learned and indeed very much appreciated that the SLD’s 

practice was to grant extensions, both sua sponte and at the School District’s request.  

However, what the School District did not know then and what it still does not know 

today is by what standard or standards SLD staff judge extension requests.  

 

It is not entirely clear what happened in the first few weeks after Mauldin 

received the Selective Review Request.  In its Decisions on Appeal, the SLD found that 

Mauldin failed to respond to Arauz by May 18, the original deadline. We will assume for 

purposes of this Request for Review that Mauldin did not make successful contact with 

the SLD; whether or not she tried is an entirely different matter.3  In any event, the issue 

is moot, as the SLD did not take any action against the School District on May 18, the 

Seven-day Response Rule notwithstanding. 

 

Instead, on May 19, Arauz faxed a second notice to Mauldin advising the School 

District to “Please respond by 05/26/2004.”4  Just as the initial notice had stated, this one 

also indicated that it was “important” for the School District to respond completely 

“within 14 calendar days of the date of this document.” Fourteen days from May 19, 

would have been June 2, 2004, not May 26, 2004. It did not state whether there would be 

consequences if the School District failed to respond on time or, if there were to be 

                                                      
3 See the Facts section of the School District’s Letter of Appeal filed with the SLD on August 5, 2004,   
attached hereto as Exhibit 3.   
4 See Exhibit 4, page one of Arauz’ second Selective Review Information Request. 
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consequences, what exactly those consequences would be. There was no reference to or 

discussion of extensions. 

 

Whether Mr. Arauz routinely granted to applicants more time to respond, we do 

not know.  Whether Mr. Arauz had standards that the SLD required him to follow if and 

when an applicant submitted an extension request to him, we also do not know.  We do 

not know and have no way of knowing any of this because the SLD chooses not to make 

this information publicly available, and it failed or chose consciously not to share it with 

the School District at any time during the review process.   

 

Arauz’ second deadline based on the SLD’s Seven-day Response Rule was 

understood to be May 26, despite the confusing “14-Day Response Expected” warning 

that appeared pre-printed on the form.  Although there is evidence that School District 

staff unsuccessfully attempted to contact Arauz before May 26th, the SLD found that 

Mauldin still had not responded by that date. Nevertheless, Arauz apparently did not 

initiate any action against the School District at that time. 

 

The following day, May 27, Arauz received an e-mail from Mauldin’s secretary, 

Jennifer Holstein, stating that the School District intended to submit the requested 

information by June 1. Decisions on Appeal at para. 2.  Unfortunately, the School District 

could not make the June 1 deadline; Mauldin claims she tried to stay in touch with Arauz 

to keep him informed about their efforts.5  

 

Exactly what happened after May 27 inside the SLD is shrouded in fog.  In its 

Decisions on Appeal, the SLD states that when the SLD failed to receive back by June 1 

the information that Arauz had requested, “the application was denied.”  Decisions on 

Appeal at para. 2.  No one at the SLD communicated this decision to the School District 

at that time. Instead, the SLD granted the School District more time to respond. 

 

                                                      
5 See Mauldin and Arauz e-mail correspondence, attached hereto as Exhibit 5. 
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As discussed in more detail below, the SLD granted an extension to the School 

District on June 8 and another one on June 15 and continued to stay in touch with the 

School District about its ongoing efforts to respond to the Selective Review Request.6 

Naturally, these facts belie the SLD’s claim that someone at the SLD made an 

irreversible administrative decision on June 1 to deny the School District’s entire 2004 

application.   

 

The SLD’s rationale for rejecting the School District’s applications initially and, 

thereafter, for upholding that decision was that it “was unable to apply the extension to 

this application” because “[it] was in the commitment process.”7 (Emphasis added).  

Significantly, the SLD did not say that Arauz or anyone else at the SLD did not want to 

or intend to apply the extension to the School District’s Selective Review Request. 

Instead, the SLD simply said (admitted), we were “unable” to apply it.  Realistically, 

therefore, it appears that what really must have happened was that someone at the SLD 

started the School District’s application down the rejection track prematurely and, once it 

started moving, the SLD’s unforgiving system was “unable” to stop it. 8 

 

The so-called June 1 “decision” to reject the School District’s application 

manifested itself in a group of Funding Commitment Decision Letters dated one week 

later, June 8. Those decisions did not reach anyone in authority at the School District 

until sometime around June 18.       

                                                      
6 See Arauz e-mails to Mauldin dated June 8 and 15, attached hereto as Exhibit 6 
 

7 The full text of this part of the Decisions is as follows:  “As this information was not forthcoming, SLD 
was unable to determine if CCSD was in compliance with Program Rules.  Therefore, the application was 
denied and forwarded for commitment. On appeal, you have argued that CCSD was granted an extension to 
provide the requested information on June 8, 2004. However, as this application was in the commitment 
process prior to the extension request, SLD was unable to apply the extension to this application.”  
Decisions on Appeal at para. 3. 
 
8 What we find especially puzzling is that the SLD, on appeal, singled out one or possibly two of the 
School District’s Form 471 applications (#428632 and #424838) from among many, and without comment 
decided to continue processing them. They were the ones that the SLD rejected on June 22, rather than on 
June 8. Besides the dates on the SLD’s decision letters, there is nothing relevant that distinguishes one 
group of applications/rejections from the other.  The same Selective Review Request included all of them.  
Inasmuch as the SLD decided after the fact that indeed it both could and should have granted an extension 
of time to the School District to respond to the Selective Review request for two of the School District’s 
Form 471 applications, we cannot fathom why that same thinking did not apply to the remainder of the 
School District’s Form 471 applications.  See section II. C below. 
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June 8 was a pivotal day filled with curious events.  It was exactly one week after 

the SLD claims that it rejected the School District’s application and the same day that the 

rejection letters were being prepared.  Nevertheless, the SLD does not dispute that Arauz 

and Mauldin communicated that same day by e-mail about the status of the Selective 

Review Request.  Mauldin explained to Arauz about recent unsuccessful efforts to 

contact him and about her continuing efforts to pull together the wealth of requested 

information.  Arauz, for his part, acknowledged receiving a voice mail from Mauldin’s 

secretary the week before.  At 12:01 PM on June 8, Arauz concluded this e-mail 

exchange with Mauldin by granting to the School District another extension of time to 

respond to the Selective Review Request.  His e-mail to Mauldin, attached hereto as 

Exhibit 6, read as follows: 

  
Ms. Mauldin, 
 
Please provide us the necessary documentation by the end of the week, that is 
Friday, June 11th. 

 
Thanks, 

Al Arauz 

 
Thereafter, Mauldin continued to work on collecting and compiling the requested 

information. Unfortunately, she could not make the June 11 deadline either, but Arauz, 

continuing to be flexible and understanding, took no action against the School District 

that day.  On June 12, Mauldin e-mailed Arauz to explain what had happened.9 On June 

15, Arauz replied, graciously agreeing to exercise his authority to extend the Selective 

Review Request deadline again (See Exhibit 6): 

 
Ms. Mauldin, 
 
You can proceed with mailing me what you have and then submit the remaining 
documents. I will be expecting your documents by mid-week. 

 
Al Arauz 

                                                      
9 E-mail from Mauldin to Arauz, attached hereto as Exhibit 7. 
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On June 18, Mauldin, who was about to begin a twelve-week medical leave, e-

mailed the School District’s tech plan to Arauz, gave him the names and contact 

information of the School District officials who would be sending him budget and 

procurement documentation directly, identified who to contact in her absence, and 

explained that she would have to fax the four “fax-back’ pages to him from a machine 

outside the School District, as offices were closed on Fridays during the summer.10   

 

On or about that time, the School District received the June 8 rejection letters. 

They were brought immediately to the attention of the Director of Finance and the Chief 

Procurement Officer.  The two senior officials were of course shocked to see them. This 

was not just because it had been their impression that there was more time to respond, but 

also because Mauldin had neglected to communicate to them about the urgency of the 

matter and what exactly was at stake by not responding more quickly.  Up until then, 

these officials had no reason to know or even suspect that Mauldin’s handling (or not 

handling) of this matter had placed the School District’s entire 2004 application in 

jeopardy.   

 

On June 28, with senior School District officials taking over control of responding 

to the Selective Review Request, the School District faxed to Arauz the final information 

still outstanding. The next day, surprisingly, the final group of rejection letters arrived -- 

these were dated June 22.  The School District has no idea when the decision was made 

to reject this group of requests and nothing in any of the SLD’s decisions sheds any light 

on this question. 

 

II. DISCUSSION 

A.  The SLD’s Decision is Based on a Factual Error 

The SLD found that Mauldin’s secretary told Arauz that he would receive the 

information he requested by June 1. When that failed to occur, the SLD explained, “SLD 

was unable to determine if CCSD was in compliance with Program Rules.  Therefore, the 

                                                      
10 E-mail from Mauldin to Arauz, attached hereto as Exhibit 8. 
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application was denied and forwarded for commitment.” See Decision on Appeal at 

para.2.  

In its appeal, the School District emphasized among other things that the SLD’s 

June 8 rejection letters must have been issued in error.  That explanation, the School 

District maintained, was the only logical one because Arauz, who was the SLD’s agent in 

charge of this matter, granted an extension to the School District, in writing, the exact 

same day -- plus additional ones thereafter.  The SLD responded as follows: 

 
On appeal, you have argued that CCSD was granted an extension to provide the 
requested Selective Review on June 8, 2004.  However, as this application was in 
the commitment process prior to the extension request, SLD was unable to apply 
the extension to this application. 

 

The SLD’s statement is plainly and squarely at odds with the actions of Arauz, the 

SLD’s authorized agent, who the SLD clearly placed in charge of this matter.  Arauz’ 

conduct repudiates completely any implication that an extension of time was somehow 

either unintended or impossible to deliver.  Moreover, the SLD offers no legal authority 

for the proposition that it “was unable to apply the extension request to this application” 

simply because it was in the commitment process. It may have been difficult to do 

because of the way the SLD processes paperwork, but there is no contention that there 

was a legal impediment to taking this action. Indeed, there is conclusive evidence to the 

contrary, to wit, the SLD granted the School District’s appeal with respect to two Form 

471s (#428632 and possibly #424838), and those two applications were covered by the 

same Selective Review Request as every other Form 471 at issue here. 

  

No principal, including the SLD, may give an agent authority and then, after the 

fact, be permitted to deny that its agent had authority to act, if the agent was 

unmistakably acting within the scope of his or her authority, which Arauz clearly was 

doing. That the SLD designated Arauz to be its authorized agent to manage the School 

District’s Selective Review Request is clear.  Both the initial and follow-up USAC/SLD 

Selective Review Selective Review Requests came from Arauz. His is the USAC/SLD 

name and contact Selective Review that appears on both forms.  The District was 

instructed to and did in fact direct all of its correspondence to him, and every reply back 
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from the SLD came from him as well.  Arauz gave the School District its first extension 

to May 26.  Arauz received Holstein’s e-mail on May 27 indicating the anticipated June 1 

response date, and he was the one who decided, both on June 8 and June 15, to grant to 

the School District additional time to respond to the Selective Review Request.  Finally 

and most important, the SLD in its Decisions on Appeal did not dispute that Arauz had 

authority to grant extensions generally or that he exceeded his authority by granting 

extensions specifically to the School District, including the ones he granted on June 8 and 

June 15.   

 

The SLD did not say that it did not want to stop the process, but rather, only that it 

was “unable” to do so.  Thus did the SLD intend to deny the School District’s application 

on June 1 or did the denial result from an inadvertent data entry error that could not be 

reversed?  Everything we know supports the proposition that this entire matter was the 

result of an unfortunate mistake. For example, if the SLD had actually intended to deny 

the School District’s entire, multi-million dollar funding request on June 1, the Selective 

Review Request related to it immediately would have become moot.  Why then did the 

SLD continue to process it?  The SLD points out frequently that it has tens of thousands 

of applications to process and, therefore, must be able to deploy its resources efficiently.  

If the School District’s application had really died that day, would Arauz have continued 

to spend his valuable time continuing to seek information from the School District about 

an application that was literally on its way out the SLD’s door? That would not make any 

sense, and we refuse to believe that the SLD would waste its scarce administrative 

resources by having its agents continue to work on meaningless tasks.   

 

It is evident, therefore, that the SLD’s decision rests on an erroneous factual 

foundation, namely, that the SLD agent or agents in charge of managing the School 

District’s Selective Review process intended to reject the School District’s applications 

on June 8, 2004. While the evidence is inconclusive with respect to what exactly 

happened, the one thing that is abundantly clear is that someone entered the rejection 

decision into the SLD’s system prematurely. Therefore, the SLD Funding Commitment 

Decision Letters dated June 8, 2004 never should have been issued. They were a mistake.   
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B.  The SLD’s Decision is Arbitrary and Capricious 

When the SLD makes a decision pursuant to its delegated authority that is 

arbitrary and capricious, the Commission’s obligation under the Administrative 

Procedures Act, 5 U.S.C. § 706(2)(A), is to reverse it.  When there is no rational 

connection between the facts found and the decision made, that decision is said to be 

arbitrary and capricious.  See Natural Resources. v. U.S., 966 F.2d 1292, 1297 (9th Cir. 

1992).  A decision exercised according to one’s “own will or caprice, and therefore 

conveying a notion of a tendency to abuse the possession of power” is arbitrary.  

http://www.hyperdictionary.com/dictionary/arbitrary.   The SLD’s decision to refuse to 

continue reviewing the School District’s 2004 application on its merits after reviewing all 

of the relevant facts and circumstances in this case was arbitrary and capricious.  

 

The E-rate program was designed specifically to help economically disadvantaged 

school districts like the Charleston County School District leverage their limited financial 

resources to help them procure advanced telecommunications and information services 

that they would otherwise not be able to afford. On May 4, 2004, the SLD initiated a 

Selective Review of the School District’s 2004 E-rate application.  Less than one month 

later, on June 1, 2004, millions of dollars in E-rate support that the School District was 

counting on vanished completely because someone at the SLD did something that the 

SLD says it could not undo.  According to the SLD’s Decisions on Appeal, someone 

“forwarded it [the School District’s Form 471s] for commitment” (or, more accurately, 

no commitment) and, as a result, the SLD was “unable” to remove the School District’s 

Form 471s from the no commitment process.  

 

The School District does not dispute that its contact person, Evelyn Mauldin, 

should have done a much better job of managing its Selective Review response.  And yes, 

the School District certainly wishes that Mauldin had been more credible and 

forthcoming with everyone involved, especially the senior school district officials to 

whom she reported.  (Note that Mauldin no longer works for the School District.)  

Granted, all of this was extremely regrettable. However, regardless of how this matter 

was handled initially, the crucial fact remains that when other, more responsible school 
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district individuals took control of this process in mid-June, the response was completed 

fully by June 28.  Considering the comprehensive nature of the SLD’s Selective Review 

Request, the amount of money involved, the significance of it, and especially the time of 

year, taking less than two months to complete the entire process was really not that long – 

indeed the SLD routinely takes at least that long to process a service substitution request.   

 

The irony in all this is that the SLD actually has a “summer” exception to its 

Seven-day Response Rule that it should have or could have applied here or, at the very 

least, factored into its decision-making process in order to reach a more rational, 

equitable result. This administrative exception states that, during the summer,  the SLD 

will wait up to three months  (Memorial Day to Labor Day) just to make an initial contact 

with someone in a school district.11  It is interesting to note that the SLD says it is 

perfectly willing to wait three full months just to make an initial contact with someone at 

a school district but, in this case, insisted on rejecting almost an entire multi-million 

dollar application in less than 30 days after making initial contact with the School 

District’s representative. It is also noteworthy that here:  (1) the SLD managed to contact 

the School District fairly quickly; (2) the SLD received a complete response to its 

Selective Review Request within two months of making initial contact with the School 

                                                      
11 From the Friday before Memorial Day through the Friday following Labor Day, the SLD explains, it 
“will enforce deadlines for receipt of information only after we make a successful two-way contact with the 
applicant’s contact person.” Under the “summer” exception, if the SLD cannot make contact or if staff 
necessary to provide information are unavailable, the SLD will “send a fax to the contact person notifying 
them that the affected form(s) cannot be processed, and appropriate decision letter(s) cannot be issued, until 
the additional information is received.”                                                                                                       
Deadline For Information Requests  (http://www.sl.universalservice.org/reference/deadline.asp) 
 
The following is a notice that the SLD posted to its Web site on September 5, 2003, stating that the SLD 
would attempt again to make contact with the applicants that it could not make contact with over the 
summer and that it would resume applying its “normal deadline for information requests.”  
“Deadline for Information Requests (9/5/03).  Beginning Monday, September 8, the SLD will apply the 
normal deadline for information requests. The SLD will again attempt to contact applicants who were not 
successfully contacted during the summer period, using the applicant's preferred mode of contact. The SLD 
will then complete the information request process described in the Deadline For Information Requests 
posted in the Reference Area of this web site.” 
(http://www.sl.universalservice.org/whatsnew/2003/092003.asp#090503) 
 
See, also, USAC filing with the Commission dated October 29, 2004, listing SLD “administrative 
procedures that are currently used to lead to Schools and Libraries Support Mechanism funding decisions 
that are not explicitly stated in a Commission rule.”  7-Day Process, p.26, attached hereto as Exhibit 9. 
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District; and (3) one of the two months in which the School District was attempting to 

gather information was June, a “summer” month.  If this does not paint a picture of an 

arbitrary and capricious decision-making process, we do not know what would. 

 

C. The SLD’s Decision is Based on a Rule that is Unenforceable  

1. The SLD Adopted the Rule in an Arbitrary and Capricious Manner  

It appears that the SLD adopted the Seven-Day Response Rule with no input from 

the program’s beneficiaries or service providers.  If the SLD did seek feedback, there is 

no public record indicating that such outreach ever occurred.  There was no notice in the 

Federal Register.  There was no notice on the SLD Web site.   

 

To begin with, as the record in this case shows, it is not entirely clear whether the 

SLD’s rule is a 7-day rule or a 14-day rule.  The original Selective Review Request gave 

the School District fourteen days to respond, not seven. In addition to the initial seven or 

fourteen days that the SLD gives applicants to respond, the SLD routinely grants at least 

one seven-day extension as well.12  If that is the case, why not call it a 14-day or a 21-day 

rule, provide specific standards and clear guidelines with respect to extension requests, 

and thereby take more control over the process and eliminate the arbitrary nature of it? 

But first, however, the SLD should determine whether it needs one rule, two rules or 

more, depending on the nature of the information request. For example, while seven days 

may be enough time to respond to a request for a telephone bill or student enrollment 

information,  seven days is certainly not enough time to respond fully and intelligently to 

a comprehensive Selective Review Request. Fourteen days, in our opinion and we 

suspect in the opinion of most time-strapped school districts, would also be too short a 

time to respond under most circumstances.  With respect to deadlines for responding to 

Selective Review requests, this is only a small sampling of the kinds of issues that the 

SLD should have been discussing with E-rate stakeholders before promulgating a final, 

one-size rule that clearly does not fit all.  While the SLD may be exempt from notice and 

                                                      
12 See USAC Administrative Procedures Filing at p.26, attached hereto as Exhibit 9.   
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comment rule making, good process and due process suggests that even procedural rule 

making will benefit from at least some limited public participation. 

 

While the School District does not contest the SLD’s authority to establish certain 

procedural rules, it does challenge the validity of the SLD’s Seven-Day Response Rule.  

Because of the enormous amount of review work that the SLD must accomplish, it is 

essential for the SLD to have a rule like this. That is beyond dispute.  However, the need 

for a procedural rule does not give an agency carte blanche to adopt any rule; there must 

be at least some evidence of due deliberation. Unfortunately, we see no evidence that any 

such deliberation preceded the initial application of the Seven-day Response Rule – or, 

for that matter, that the SLD has ever solicited any feedback concerning it. 

 

The E-rate program is an extremely document-intensive program and, because of that, the 

SLD is constantly being bombarded by paper and electronic documents.  Considering 

how long it takes the SLD generally to work its way through paper and electronic piles of 

any kind, it makes little sense, we contend, to slap a seven-day response time routinely on 

every single information request that the SLD generates, regardless of the nature of the 

request or the time of year.  The Seven-day Response Rule’s fatal flaw is that there is no 

rational connection between what the SLD intended for it to help create, that is, a fair and 

equitable means of achieving more administrative efficiency, and what the rule in 

practice actually encourages, namely, the creation of an arbitrary regulatory environment 

that, unfortunately, is neither fair nor equitable.  In short, the Seven-day Response Rule 

affords the SLD simply too much unbridled discretion.  It gives SLD application review 

staff free reign to give to any applicant, at any time and for any reason, a mere seven days 

to respond to any Selective Review request or risk losing all of the E-rate funding to 

which that applicant may be entitled.  That, we submit, is the embodiment of an arbitrary 

rule.  
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2. The SLD Administers the Rule in an Arbitrary and Capricious Manner 

(a) The SLD Fails to Provide Adequate Notice  

In support of its decision to reject the School District’s E-rate applications, the 

SLD reminded the School District of its authority “to put in place administrative 

measures to ensure the prompt resolution of applications.”  The Seven-Day Response 

Rule, the SLD explained, is an example of a measure that it has adopted for this purpose. 

According to the SLD, the rule is publicly available in the SLD section of the USAC web 

site, Reference Area, “Deadline for Selective Review Requests.” That is incorrect.  There 

is no link to “Deadline for Selective Review Requests” in the Reference Area of the SLD 

web site.  Clicking on “Reference” leads to a menu that includes the item, “Deadlines.”  

Clicking on “Deadlines” link leads to the following three menu choices: (1) Service 

Delivery Deadlines and Extension Requests; (2) Form 486 Deadlines; and (3) Invoicing 

Deadlines and Extension Requests.  If a link to “Deadline for Selective Review Requests” 

exists anywhere else in the Reference section (or anywhere else on the SLD Web site), it 

is not readily apparent. 

 

We located the rule by following the link that the SLD provided in its Decisions: 

http://www.sl.universalservice.org/reference/deadline.asp. Curiously, the first paragraph 

of the rule states that “the SLD is committed to doing all we can to issue timely Funding 

Commitment Decision Letters for Funding Year 2002” (emphasis added) and goes on to 

discuss its goal of efficiently processing more than 36,000 Funding Year 2002 Form 471 

applications. Presumably the SLD intended for this administrative rule to reach beyond 

the 2002 Funding Year, but besides being virtually impossible for an applicant to locate, 

the context in which the SLD discusses the rule makes it very confusing.  

 

 As mentioned above, the “Deadlines” section of the SLD web site includes links 

to three different procedural deadlines and for two of them, extensions of time are 

available. To help communicate this point to the applicant public clearly, the heading of 

each rule specifically refers to “Extension Requests.” In contrast, the SLD’s “Deadline 

for Selective Review Requests” makes no mention at all of extensions, either in the 

heading or in the text.  As discussed in more detail below, whether extensions are 
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available and under what circumstances the SLD will grant them if they are available, is 

impossible to determine. The only reason the School District and other applicants happen 

to know that extensions for responding to Selective Review (and other) requests are 

available is the result of direct experience. 

 

(b) The SLD Fails to Provide Adequate Standards  

The Seven-Day Response Rule has no clear-cut standards or guidelines attached to it 

to govern extension requests or any other aspect of its administration. Because of this, a 

level of capriciousness is built into the application review process that has a tendency, we 

believe, to erode confidence in the system by causing applicants to wonder whether the 

SLD is treating every applicant equally.     

 

There are no published SLD standards that explain to applicants clearly or even 

ambiguously when and how and under what circumstances extensions will be granted. 

Whether the SLD has decided, for example, to adopt and apply an "unavoidable and 

extreme circumstances" test in lieu of a "good cause" test to assess requests for 

extensions of time in which to respond is anyone’s guess. Or perhaps the SLD applies a 

“good cause” test to first and second requests and an “unavoidable and extreme 

circumstances” test to any that come thereafter.  Is cooperation enough to “buy” more 

time?  If so, how does the SLD define “cooperation”?  The problem, of course, is that no 

one outside the SLD knows the answer to any of these questions.  

 

The sum and substance of what applicants know about how the SLD grants 

extensions is covered by a single line in a relatively obscure, difficult to find, fifty-two 

page document that USAC’s general counsel submitted less than three months ago to the 

Commission.13 That document listed the SLD’s administrative procedures that the 

Commission has never explicitly codified, including, significantly, the Seven-day 

Response Rule or, as the SLD calls it there, the “7-Day Process.” In it, the SLD states 

that “USAC will grant requests for reasonable extensions.”  We would expect no less; 

                                                      
13 See USAC Administrative Procedures Filing at p.26, attached hereto as Exhibit 9.   
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unfortunately, that is simply too vague, ambiguous and perfunctory a policy to stand up 

against even the most modest due process scrutiny. 

 

If there is information available publicly anywhere else about the process of 

requesting extensions of time to respond to SLD Selective Review Requests, we could 

not find it.  To the best of our knowledge and belief, the SLD has never shared any 

information about extension requests with the public. Thus the basic information 

necessary to provide applicants with even a modicum of due process notice remains very 

well hidden.14  

 

D. Whatever Reasoning the SLD Applied to Justify its Decision to Continue 

Processing Two of the School District’s Form 471 Applications Should be 

Applied to All of the School District’s Remaining Form 471 Applications 

 

The SLD issued one Selective Review Request that covered every one of the 

School District’s 2004 Funding Year applications.  The SLD issued Funding 

Commitment Letters in connection with all of those applications, most of them on June 8 

and the remainder on June 22.   The June 22 rejection letters covered two Form 471 

applications and a relatively small portion of the School District’s total overall 2004 

request for funding.  

 

On appeal and for reasons known only to the SLD, the SLD decided to deny the 

School District’s appeal with respect to the Form 471 applications that the June 8 

rejection letters covered, but to grant the appeal in connection with the two Form 471s 

(428632 and, we believe, 424838) that the June 22 rejection letters covered. Besides the 

                                                      
14   The reason the SLD’s Seven-Day Response Rule fails the due process test is because it fails to answers 
a single one of the following questions:  Will extension requests be considered?   If so, to whom should 
the request be directed?  Is there specific information that the request should or must include?   In 
determining whether to grant a request, what standard will be applied?   Are extensions ever granted 
automatically and, if so, under what circumstances?   May a decision not to grant an extension be appealed 
and, if so, what is the procedure?   Is the length of time of an extension discretionary or is it set?   
Assuming that more than one extension may be granted, is there a limit on how many may be granted?   
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fact that the SLD rejected one set of Form 471s on June 8 and the remaining two on June 

22, there is no obviously apparent relevant difference between the two, and we are hard 

pressed to see how the different rejection dates by themselves could possibly have 

justified different outcomes. Obviously, however, something in the School District’s 

appeal struck a chord with the SLD and, as a result, the SLD decided to continue 

processing two of the School District’s Form 471s. The School District both appreciates 

and agrees with that finding. 

 

Note that the SLD found sufficient merit in the School District’s appeal to warrant 

it to decide to continue processing two of the Form 471s that Arauz had been asking 

questions about during the Selective Review process. Note, on the other hand, that the 

SLD found not enough merit in the appeal to warrant a decision to continue processing 

the remainder of the School District’s applications that Arauz had also been asking 

questions about.  As the Selective Review Request covered all of the School Districts 

Form 471 applications and, moreover, as the deadline issues that the School District had 

to deal with during the Selective Review process likewise applied to all of its Form 471 

applications, it follows logically and forcefully that whatever merit the SLD found in the 

School District’s appeal must also apply to all of its Form 471 applications. Therefore, 

for this reason, as well as for all of the other reasons set forth and discussed herein, the 

SLD’s decision not to continue processing the majority of the School District’s Form 471 

applications should be reversed.  

 

III. REQUEST FOR WAIVER 

Alternatively, the School District requests that the Commission waive its rules 

and direct the SLD to continue processing all of the School District‘s Form 471 

applications.  Waiver of the rules under 47 C.F.R. § 1.3 “is appropriate if special 

circumstances warrant a deviation from the general rule, and such deviation would better 

serve the public interest than strict adherence to the general rule.”  Request for Review 

by Lynwood Unified School District at p. 2 (rel. Oct. 8, 2002). In Lynwood, the 

Commission granted a waiver of the service extension deadline simply to “increase the 

likelihood that [the school district] may successfully utilize discounts available from the 
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schools and libraries universal service mechanism.”  Lynwood at p.3.  In sharp contrast, 

the issue in this case is not whether the School District will be able to successfully 

utilize discounts, but whether it will have the opportunity to receive them at all. 

The School District is a large, urban, public school system with an extremely 

large number of economically disadvantaged students. It is exactly the kind of school 

system that the E-rate program was designed to help. Thus, to halt any further processing 

of this school district’s applications on questionable procedural grounds alone could not 

possibly serve the public interest.  

 

The SLD has not found or even alleged that the School District violated a 

program rule or that its applications were deficient in any respect.  The problem in this 

case is not substantive, but rather, revolves around the application of a procedural rule of 

dubious validity.  Furthermore, the actions of the SLD and its agents in this case have 

generated considerable confusion, and indeed there are substantial questions as to what 

exactly the SLD intended to do and when it intended to do it.   

 

With respect to the Selective Review process itself, a critical fact that is in danger 

of getting lost is the relatively short amount of time that the School District actually took 

to collect information, compile it, and respond to the Selective Review Request. 

Moreover, the fact that the School District completed its Selective Review response in 

only two-month’s time and during a time of year that the SLD anticipates having to wait 

routinely for three months or longer just to make contact with someone, has to speak 

volumes in terms of where the public interest in this matter clearly lies.  Accordingly, in 

the alternative, the School District requests that the Commission waive its rules to permit 

further processing of the School District’s 2004 Funding Year applications. 

 

III.      CONCLUSION 

Reversal and remand for further processing is clearly the correct remedy in these 

circumstances. This result is squarely supported by the Commission’s recent line of 

cases, beginning with Request for Review by Iroquois West School District 10, File No. 

SLD-343292 (January 11, 2005).  In that case, the Commission reversed the SLD’s 
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